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I. THE LAWYER’S DUTY TO SUPERVISE OTHER LAWYERS 

ABA Model Rule of Professional Conduct 5.1 sets forth a lawyer’s duties with 

respect to supervising other lawyers.  The rule provides: 

 

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers 

possesses comparable managerial authority in a law firm, shall make reasonable efforts to 

ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the 

firm conform to the Rules of Professional Conduct. 

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable 

efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct. 

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional 

Conduct if: 

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct 

involved; or 

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which 

the other lawyer practices, or has direct supervisory authority over the other lawyer, and 

knows of the conduct at a time when its consequences can be avoided or mitigated but fails 

to take reasonable remedial action. 

 

COMMENT 

[1] Paragraph (a) applies to lawyers who have managerial authority over the professional 

work of a firm. See Rule 1.0(c). This includes members of a partnership, the shareholders in 

a law firm organized as a professional corporation, and members of other associations 

authorized to practice law; lawyers having comparable managerial authority in a legal 

services organization or a law department of an enterprise or government agency; and 

lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b) applies to 

lawyers who have supervisory authority over the work of other lawyers in a firm. 

[2] Paragraph (a) requires lawyers with managerial authority within a firm to make 

reasonable efforts to establish internal policies and procedures designed to provide 

reasonable assurance that all lawyers in the firm will conform to the Rules of Professional 

Conduct. Such policies and procedures include those designed to detect and resolve conflicts 

of interest, identify dates by which actions must be taken in pending matters, account for 

client funds and property and ensure that inexperienced lawyers are properly supervised. 
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[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph 

(a) can depend on the firm's structure and the nature of its practice. In a small firm of 

experienced lawyers, informal supervision and periodic review of compliance with the 

required systems ordinarily will suffice. In a large firm, or in practice situations in which 

difficult ethical problems frequently arise, more elaborate measures may be necessary. Some 

firms, for example, have a procedure whereby junior lawyers can make confidential referral 

of ethical problems directly to a designated senior partner or special committee. See Rule 5.2. 

Firms, whether large or small, may also rely on continuing legal education in professional 

ethics. In any event, the ethical atmosphere of a firm can influence the conduct of all its 

members and the partners may not assume that all lawyers associated with the firm will 

inevitably conform to the Rules. 

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of another. 

See also Rule 8.4(a). 

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable 

managerial authority in a law firm, as well as a lawyer who has direct supervisory authority 

over performance of specific legal work by another lawyer. Whether a lawyer has 

supervisory authority in particular circumstances is a question of fact. Partners and lawyers 

with comparable authority have at least indirect responsibility for all work being done by the 

firm, while a partner or manager in charge of a particular matter ordinarily also has 

supervisory responsibility for the work of other firm lawyers engaged in the matter. 

Appropriate remedial action by a partner or managing lawyer would depend on the 

immediacy of that lawyer's involvement and the seriousness of the misconduct. A supervisor 

is required to intervene to prevent avoidable consequences of misconduct if the supervisor 

knows that the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate 

misrepresented a matter to an opposing party in negotiation, the supervisor as well as the 

subordinate has a duty to correct the resulting misapprehension. 

[6] Professional misconduct by a lawyer under supervision could reveal a violation of 

paragraph (b) on the part of the supervisory lawyer even though it does not entail a violation 

of paragraph (c) because there was no direction, ratification or knowledge of the violation. 

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the 

conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly or 

criminally for another lawyer's conduct is a question of law beyond the scope of these Rules. 

[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the 

personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See 

Rule 5.2(a). 
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II. THE LAWYER’S DUTY TO SUPERVISE NON-LAWYER STAFF 

 

ABA Model Rule of Professional Conduct 5.3 sets forth a lawyer’s duties with respect 

to supervising non-lawyer staff.  The rule provides: 

 

With respect to a nonlawyer employed or retained by or associated with a lawyer: 

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable 

managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in 

effect measures giving reasonable assurance that the person's conduct is compatible with the 

professional obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable 

efforts to ensure that the person's conduct is compatible with the professional obligations of 

the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the 

Rules of Professional Conduct if engaged in by a lawyer if: 

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct 

involved; or 

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the 

person is employed, or has direct supervisory authority over the person, and knows of the 

conduct at a time when its consequences can be avoided or mitigated but fails to take 

reasonable remedial action. 

 

COMMENT 

[1]  Paragraph (a) requires lawyers with managerial authority within a law firm to make 

reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance 

that nonlawyers in the firm and nonlawyers outside the firm who work on firm matters act in 

a way compatible with the professional obligations of the lawyer. See Comment [6] to Rule 

1.1 (retaining lawyers outside the firm) and Comment [1] to Rule 5.1 (responsibilities with 

respect to lawyers within a firm).  Paragraph (b) applies to lawyers who have supervisory 

authority over such nonlawyers within or outside the firm. Paragraph (c) specifies the 

circumstances in which a lawyer is responsible for the conduct of such nonlawyers within or 

outside the firm that would be a violation of the Rules of Professional Conduct if engaged in 

by a lawyer. 
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Nonlawyers Within the Firm 

[2]  Lawyers generally employ assistants in their practice, including secretaries, investigators, 

law student interns, and paraprofessionals. Such assistants, whether employees or 

independent contractors, act for the lawyer in rendition of the lawyer's professional services. 

A lawyer must give such assistants appropriate instruction and supervision concerning the 

ethical aspects of their employment, particularly regarding the obligation not to disclose 

information relating to representation of the client, and should be responsible for their work 

product. The measures employed in supervising nonlawyers should take account of the fact 

that they do not have legal training and are not subject to professional discipline. 

Nonlawyers Outside the Firm 

[3]  A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal 

services to the client.  Examples include the retention of an investigative or paraprofessional 

service, hiring a document management company to create and maintain a database for 

complex litigation, sending client documents to a third party for printing or scanning, and 

using an Internet-based service to store client information.  When using such services outside 

the firm, a lawyer must make reasonable efforts to ensure that the services are provided in a 

manner that is compatible with the lawyer’s professional obligations.  The extent of this 

obligation will depend upon the circumstances, including the education, experience and 

reputation of the nonlawyer; the nature of the services involved; the terms of any 

arrangements concerning the protection of client information; and the legal and ethical 

environments of the jurisdictions in which the services will be performed, particularly with 

regard to confidentiality. See also Rules 1.1 (competence), 1.2 (allocation of authority), 1.4 

(communication with client), 1.6 (confidentiality), 5.4(a) (professional independence of the 

lawyer), and 5.5(a) (unauthorized practice of law).  When retaining or directing a nonlawyer 

outside the firm, a lawyer should communicate directions appropriate under the 

circumstances to give reasonable assurance that the nonlawyer's conduct is compatible with 

the professional obligations of the lawyer. 

[4]  Where the client directs the selection of a particular nonlawyer service provider outside the 

firm, the lawyer ordinarily should agree with the client concerning the allocation of 

responsibility for monitoring as between the client and the lawyer.  See Rule 1.2.  When 

making such an allocation in a matter pending before a tribunal, lawyers and parties may 

have additional obligations that are a matter of law beyond the scope of these Rules. 
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III. OTHER RESOURCES 

ABA Standing Committee on Ethics and Professional Responsibility Formal Opinion 08-451 

 Points to the importance of the outsourcing lawyer analyzing the following issues: 

 whether the client should receive some disclosure or information about the 

outsourcing arrangement (rules 1.2 and 1.4); 

 some form of screening to ensure that competent services are provided to the client at 

all times (rule 1.1); 

 ensuring confidentiality of information shared with other lawyers and nonlawyers 

(rule 1.6); 

 ensuring that fees charged to the client remain reasonable (rule 1.5); 

 ensuring that appropriate communication is provided to the client (rule 1.4); 

 ensuring that the arrangement does not give rise to false or misleading advertisements 

or statements (rules 7.1 and 8.4c); and, 

 awareness of the potential implications regarding the unauthorized practice of law 

(rule 5.5). 

 

Other considerations include: 

 screening to ensure that the person performing the outsourced work will not also do 

work for opposing counsel or an adversary (rules 1.7 and 1.9); and 

 analysis whether outsourced work may give rise to imputed conflicts of interest (rule 

1.10). 

 

  

IV. RELEVANT COLORADO CASE LAW 

a. Disciplinary cases 

In People v. Berkeley, 858 P.2d 699 (Colo. 1993), an attorney was publicly 

censured in part for failing to adequately supervise a paralegal named Matthew Kemp.  

The paralegal had met with clients several times in the office, and provided legal advice 

on bankruptcy matters.  The attorney had never met with the clients.   

 

In People v. Stewart, 892 P.2d 875 (Colo. 1995), an attorney was suspended for 

three years in part for failing to adequately supervise the same paralegal who had 

previously worked for Mr. Berkeley, Matthew Kemp. Mr. Kemp approached this lawyer 

and suggested that she could represent more clients if he took charge of marketing and 

management, and organized her office so that he would handle all preliminary matters, 

freeing her to make court appearances.  Again, Matthew Kemp, not the attorney, met 

alone with and advised these clients, including at least 12 clients who sought 

representation in dissolution of marriage, annulment or legal separation actions.  Little or 
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no work was then performed in these client matters.  The respondent was not even aware 

of some of these clients until the requests for investigation began pouring in.   

 

In People v. Reynolds, 933 P.2d 1295 (Colo. 1997), non-lawyer Matthew Kemp 

moved on to another lawyer victim and made promises similar to what he had said to 

attorney Stewart.  Again, this non-lawyer met with numerous dissolution of marriage and 

child custody clients, provided them legal advice, collected retainers and then ignored 

their cases.  The attorney was suspended for three years for in part for failing to supervise 

Mr. Kemp, for assisting Mr. Kemp in the unauthorized practice of law, and for neglect 

and failure to communicate with these clients.   

 

In People v. Milner, 35 P.3d 670 (Colo. O.P.D.J. 2001), an attorney was disbarred 

for abandonment and conversion, but also in part for succumbing to Mr. Kemp’s 

salesmanship, and then failing to adequately supervise him to ensure that he did not 

misrepresent the status of a matter. 

 

In People v. Matthew Smith, 74 P.3d 566 (Colo. O.P.D.J. 2003), a hearing board 

suspended an attorney for nine months for his failure to adequately supervise a paralegal 

in connection with the lawyer’s representation of a domestic relations client, in violation 

of Colo. RPC 5.3(b). Contrary to the respondent lawyer’s instructions, the paralegal 

failed to show certain court orders to the lawyer and pass along client messages. After the 

client’s case was dismissed, the paralegal filed a new case, forging signatures on the 

newly filed documents. The hearing board rejected the lawyer’s argument that he had 

adequate measures in place and that his paralegal caused the harm to the client. The 

respondent’s failure to adequately supervise his legal assistant resulted in the legal 

assistant’s engagement in the unauthorized practice of law and caused harm to the client. 

Consequently, the attorney was suspended for nine months. 

 

In People v. Comcowich, 2009 WL 4018521, Colo.O.P.D.J., October 27, 2009 

(NO. 09PDJ072), the Presiding Disciplinary Judge approved a Conditional Admission of 

Misconduct submitted by the parties and suspended an attorney for a period of eighteen 

months, effective October 27, 2009.  Respondent agreed to supervise several Colorado 

Springs paralegal companies in their preparation of bankruptcy petitions. He would meet 

with the clients, review draft petitions, and appear with the clients at their §341 

bankruptcy hearing. Respondent thereafter recklessly failed to diligently represent and/or 

adequately communicate with several of his bankruptcy clients, recklessly failed to hold 

their funds separate from his own, and recklessly failed to adequately supervise the 

paralegal companies. He also recklessly assisted others in the unauthorized practice of 

law. 

 

b. Consumer Protection case 

Coffman v. Williamson, 348 P.3d 929 (2015), a consumer protection case, 

includes a discussion of the relationship between attorneys and a debt management 

services provider, and analysis of the application of the Colorado Debt Management 

Services Act to the facts of the case.  The Colorado Supreme Court discussed application 
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of the legal services exemption in the Act to Morgan Drexen, a legal software and legal 

support services company consisting entirely of nonlawyers.  In relevant part, the Court 

analyzed the arrangement between the debt management services provider, Morgan 

Drexen, and two attorneys doing debt management work in Colorado for the company’s 

clients and determined that the legal services exemption did not apply because the 

arrangement between Morgan Drexen and the attorneys demonstrated a “…lack of 

supervision by engagement counsel over Morgan Drexen, despite [an affidavit stating 

that the attorneys] ‘direct and supervise the services they outsource to Morgan Drexen to 

perform’ and ‘maintain full control over the course of the representation and exercise 

such control according to their own independent judgement.’  …[T]he overwhelming 

evidence in the record shows the opposite.”  Specifically, the evidence did not support a 

claim that the lawyers outsourced legal services to Morgan Drexen. 

 


